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percentage chapter 13 districts, African-American households have a higher
probability of filing chapter 13 than those of other races. This is shown in
the difference between the top two lines on the left-hand side of Figure 4.
This finding confirms prior research.1 22

Also, in low-percentage chapter 13 districts, traditional chapter 13
filings are more prevalent than "no money down" filings. This effect is true
for both African-American households and those of other races. For
example, in a district where chapter 13 proceedings are only 10% of the
caseload, an African-American household has a 4.5% probability of filing a
"no money down" case as compared to a 2.2% probability for all other
households.

As one moves toward higher-percentage chapter 13 districts, the race
effect becomes even greater, and all households' probabilities of filing a "no
money down" versus a traditional chapter 13 case reverse. For districts where
80% of the cases are chapter 13 filings, an African-American household has
a 58.1% probability of filing a "no money down" case as compared to a
42.3% probability for all other households. In high-percentage districts (60%
of all cases are chapter 13s), every household's probability of filing a

traditional chapter 13 is lower than filing a "no money down" case. For the
highest-percentage chapter 13 districts (80% of all cases are chapter 13), the
lines converge for traditional chapter 13 filings. This suggests there is no
race effect as to who files a traditional chapter 13 in these districts. The race
effect in who files chapter 13 in these districts is driven by the "no money
down" cases. Because these probabilities are computed from the full
regression model, they represent the probabilities after controlling for the
possibly confounding variables in the regression.

Figure 4 suggests an explanation for why some judicial districts exhibit
high chapter 13 rates, especially combined with the findings regarding the
similarities between chapter 7 and "no money down" chapter 13 cases. In
districts with low overall chapter 13 filing rates, traditional chapter 13 filings
account for much of the difference between African American and other
households' chapter 13 rates, though these differences are smaller. As the
chapter 13 rate in a district increases, "no money down" chapter 13
proceedings account for a greater portion of the difference in households'
chapter 13 rates. In districts in which 60% or more of consumer bankruptcy
filings are under chapter 13, almost all of the difference in the chapter 13 rate
between African-American households and non-African-American
households is solely attributable to "no money down" chapter 13. In short,

122. Braucher et al., Race, supra note 7, at 400-05.
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the higher chapter 13 rates in certain districts seem to result from cases
moving from chapter 7 to "no money down" chapter 13. This phenomenon
is then most prevalent among African-American households.

Though "no money down" bankruptcy is most prevalent among African
Americans, it should be noted that other individuals and families also file
under chapter 13 with "no money down." Over half (51.1%) of "no money
down" chapter 13 filings are those of non-African-Ameican households.
And, as shown by Figure 4, in places where most consumers file chapter 7,
people of all races use the "no money down" bankruptcy option at
comparable rates. The concerns about a bankruptcy attorney's influence and
the cost of filing chapter 13 should animate the discussion of the implications
of "no money down" bankruptcy, regardless of the racial aspect of this
phenomenon.

c. Robustness: Prepay Ratio

At this point in the Article, we have explored the categorical variable
of whether someone files a chapter 7, a traditional chapter 13, or a "no money
down" chapter 13. Another possibility is to assess the percentage of
attorneys' fees paid prior to filing, which could range from 0% to 100%. This
continuous variable should exhibit the same patterns reflected in our
categorical variable.

One significant problem prevents such an analysis from being useful.
For reasons explained in Part II, almost all debtors who file under chapter 7
pay 100% of attorneys' fees prior to filing. In our data, 8 1.1% of all chapter
7 debtors paid the entire attorneys' fee up front. The mean prepayment in
chapter 7 is 86.6%. If anything, it is unclear why these figures are not closer
to 100%, a topic that merits further research. For our purposes, this means
that the prepayment ratio is effectively a categorical variable. High
prepayment ratios invariably signal a chapter 7 case.

We thus limit our focus to the prepayment ratio across chapter 13
filings. On average, African-American households in chapter 13 prepay
11.4% of their attorneys' fees as compared to 22.6% for all other debtors
(t = 6.68, p < .001). In judicial districts above the median for chapter 13 rates,
the prepayment ratio averages 11.3% as compared to 30.5% in below-median
districts, a result that is again statistically significant (t = 15.18, p < .001).
Both of these effects are in the same direction and confirm the results from
the categorical outcome variables.

As with our analysis for the categorical outcome, we regressed against
the prepayment ratio using the same control variables in Table 3. Across
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different regression specifications, judicial district remains a strong negative
indicator of the prepayment ratio. Race is a strong negative predictor in the
regressions, including those that control for possible differences in the
regression modeling across judicial districts (namely, clustering standard

errors at the district level). When the natural logarithm of the prepayment
ratio is used to minimize problems in the regression model, race remains a
negative predictor, although only significant at p = .08.

Our analysis of the prepayment ratio supports the findings from the
categorical outcomes. Despite using fewer cases due to dropping chapter 7
cases from the analysis, and therefore having less statistical power, we still
observe the same patterns of outcomes as with the categorical variables.
Judicial district and race remain correlated with "no money down"
bankruptcies.

D. CASE OUTCOMES

Having determined that those who file "no money down" chapter 13

cases enter bankruptcy with finances more similar to chapter 7 debtors than
traditional chapter 13 debtors, we move to examining case outcomes. We are
interested in how debtors fare in bankruptcy in each of our three case

categories. As previously noted, only approximately one in three chapter 13
cases end in a discharge,123 while almost all chapter 7 cases end with a
discharge. 124 If "no money down" cases are dismissed at rates similar to other
chapter 13 cases, then this subset of people is paying more to access

bankruptcy, yet is much less likely to receive bankruptcy's most significant
benefit-forgiveness of debt.

Data from the Current CBP, at present, are limited in regard to case

disposition because most chapter 13 repayment plans are three to five years
in duration. As of this Article's writing, 74.1% of chapter 13 cases from the
Current CBP remain pending, as shown in Table 4.125

123. See supra notes 33-35.

124. See supra note 27 and accompanying text.

125. For cases filed in 2013, 2014, and the first half of 2015, we report status as of approximately

one year after the case was filed. For cases filed in the latter half of 2015, we report status as of

approximately one month after the case was filed.
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TABLE 4. Case Outcomes by Chapter, Current CBP

"No Money Down Traditional
Chapter 7 Chapter 13 Chapter 13

Dismissed 4.4% 23.8% 19.5%

Discharged 78.8% 4.3% 4.9%

Pending 16.8% 72.0% 75.6%

Note: Table 4 reports the disposition of cases from the Current CBP. For cases filed in 2013, 2014, and
the first six months of 2015, case status is reported as of one year after the case was filed. For cases filed
in the latter half of 2015, case status is reported as of one month after the case was filed.

Although most chapter 13 cases from the Current CBP are pending, the
percentage of "no money down" chapter 13 cases that have already been
dismissed is more than five times higher than the percentage of chapter 7
cases that have been dismissed. If these "no money down" debtors had filed
chapter 7, the chapter that may better suit their financial problems, most
would likely have received a discharge of their debts. Instead, they spent
time and at least some money (and maybe more than twice as much money
as for chapter 7) only to have their bankruptcy cases dismissed.

Outcomes of cases from the 2007 CBP provide a fuller picture of how
"no money down" bankruptcies fare. As of the writing of this Article, all but
two (less than 0.1%) of the chapter 13 cases from the 2007 CBP have
concluded. Table 5 reports the outcomes of cases from the 2007 CBP,
distinguished by chapter.

TABLE 5. Case Outcomes by Chapter, 2007 CBP

"No Money Traditional

Chapter 7 Down" Chapter 13 Chapter 13

Dismissed 3.0% 54.6% 48.6%

Discharged 97.0% 45.4% 51.4%

Note: Table 5 reports the disposition of cases from the 2007 CBP. Case status is reported as of July 2016.
Two chapter 7 cases that remained pending as of July 2016 are excluded.

Because we count chapter 13 cases converted to chapter 7 and then
dismissed or discharged in the "no money down" and traditional chapter 13
outcomes, the discharge rate for chapter 13 cases is higher than prior
findings, which only report discharges of chapter 13 filings after plan
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completion. 126 Although "no money down" chapter 13 cases were less likely
to end in a discharge than traditional chapter 13 cases, the difference is not
statistically significant (chi-square = 2.32, p = .128). Nonetheless, the
dismissal rate for "no money down" chapter 13 cases is eighteen times higher
than chapter 7 cases. If "no money down" debtors had opted for chapter 7,
almost all of their bankruptcy cases would have ended in a discharge of their
debts. Instead, they paid more and received less in bankruptcy.

E. UNDERSTANDING "No MONEY DowN" BANKRUPTCY

Why would a debtor file under chapter 13 with "no money down" and
pay almost $2,000 more in attorneys' fees, rather than wait the seven or eight
months necessary to save enough to file under chapter 7 and pay attorneys'
fees up front?127 Why would a bankruptcy attorney propose that a client file

under chapter 13 with "no money down" when the client's finances suggest
that chapter 7 is the better option and the majority of chapter 13 cases end in
conversion to chapter 7 or dismissal? Our data cannot explain the
development and growth of "no money down" bankruptcy, but we can offer
some potential reasons based on prior research about how people behave
when they are chronically financially distressed and about attorney-client
relationships.

Put simply, the phenomenon of "no money down" bankruptcy seems to
reflect concerns about money-for both debtors and bankruptcy attorneys.
Each faces incentives to choose the more expensive and less successful
chapter 13 over chapter 7. And the effects of these incentives appear to have
increased since 2007, pushing more people to file under chapter 13 without
paying any attorneys' fees up front.

To understand why debtors may find "no money down" bankruptcy
attractive, recall that by the time most people turn to bankruptcy, they have
struggled for years to pay their debts. Many debtors have asked family and
friends for help; have sold their possessions; or have taken out credit card,
payday, and other loans.128 They are broke and have been for some time.
Research shows that living under such conditions of financial scarcity

fundamentally changes how people think about money and expenses. Rather

126. See supra note 6.

127. Chapter 13 plans typically provide for the payment of attorneys' fees on an expedited basis.

See supra note 70 and accompanying text. Assuming that a debtor will pay the mean of approximately

$3,200 in attorneys' fees over eighteen months, a debtor will pay about $175 in attorneys' fees per month.

If a debtor saved that much per month prior to filing bankruptcy, it would take a debtor about 7 months

to save up the mean of $1,200 that attorneys charge to file a chapter 7 case.

128. See supra Part II.C. 1. Both the 2007 and Current CBP questionnaires asked respondents how

they dealt with their debts prior to filing bankruptcy.
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than plan for the future, they tunnel, focusing on the here and now,
prioritizing present needs.129 This tunneling on what is needed now
diminishes people's capacity to make financially sound decisions.13 ° Indeed,
a lack of money can tax a person's decision-making ability more than being
seriously sleep deprived. 131 The result is that cash-strapped people often turn
to expensive financial products, such as payday loans, to pay pressing
expenses.132 People who take out these loans do not necessarily lack the
financial acumen to understand that these loans are costly. 133 It is the gravity
of their situations that causes them to accept any assistance that presents
itself and put off dealing with the potential fallout for another day. 134 And
even if they recognize that they may be adding to their financial woes, people
have an optimism bias that leads them to think that their financial situations
will improve in the future. 135

By the time people decide to file bankruptcy, they also have been
inundated with "buy now, pay later"; "easy credit"; and "cash back" offers

129. SENDHIL MULLAINATHAN & ELDAR SHARIF, SCARCITY 1-16 (2013) (overviewing how the
lack of a valuable resource- time, money, food "captures the mind" and causes people to focus on that
which is scarce to the exclusion of other, possibly important tasks).

130. Id. at 35 38 (describing the "tunneling tax"). See also Lauren E. Willis, Decisionmaking and
the Limits of Disclosure: The Problem of Predatory Lending: Price, 65 MD. L. REV. 707, 767- -69 (2006)
(linking "abbreviated reasoning" with the emotional stress, limited cognitive capacity, and desire to
escape the stressful situation as quickly as possible that accompany a lack of money).

131. MULLAINATHAN & SHARIF, supra note 129, at 49- 52 (discussing the effect of scarcity on
"fluid intelligence" and finding that money concems reduce a person's IQ by the equivalent of thirteen
to fourteen points). See also MATTHEW DESMOND, EVICTED: POVERTY AND PROFIT IN THE AMERICAN
CITY 114-15 (2016) (discussing how tenants facing eviction often are not ready when the sheriff arrives,
and linking an inability "to accept or imagine" that the eviction will happen to how scarcity causes people

to "prioritize the now and lose sight of the future").

132. See MULLAINATHAN & SHARIF, supra note 129, at 107 -08 (linking the use of payday loans
and other types of borrowing to financial scarcity).

133. See MEHRSA BARADARAN, HOW THE OTHER HALF BANKS: EXCLUSION, EXPLOITATION, AND
THE THREAT TO DEMOCRACY 116- 18 (2015) (noting that evidence suggests that people who use payday

and similar loans "borrow with forethought and care").
134. See lain Ramsay, The Alternative Consumer Credit Market and Financial Sector: Regulatory

Issues and Approaches, 35 CAN. Bus. L.J. 325, 369 71 (2001) (discussing research showing that people
are willing to pay higher interest rates in order to receive cash within a short period of time).

135. See Oren Bar-Gill, The Law, Economics and Psychology of Subprime Mortgage Contracts, 94
CORNELL L. REV. 1073, 1079 (2009) (discussing optimism bias in the context of mortgages); Jason J.
Kilbom, Behavioral Economics, Overindebtedness & Comparative Consumer Bankruptcy: Searchingfor

Causes and Evaluating Solutions, 22 EMORY BANKR. DEV. J. 13, 18 19 (2005) (discussing the
"overconfidence bias" that causes people to systematically underestimate the probability that an adverse
event will happen to them). The effects of scarcity and optimism are similar to the effects of people's
tendency to overvalue present gratification, discount future costs, and skew the relative benefits and costs

of future activities. See Kilborn, supra, at 21 22 (discussing "hyperbolic discounting" and "bounded
willpower"); Donald C. Langevoort, Behavioral Theories of Judgment and Decision Making in Legal

Scholarship: A Literature Review, 51 VAND. L. REV. 1499, 1503 06 (1998) (overviewing decision-
making biases).
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for everything from rent-to-own furniture and cars to short-term and home
loans. These offers frequently play on the stress caused by financial scarcity,
as well as people's fears about their ability to obtain credit.136 For example,
predatory lenders have mailed homeowners "live checks"-instant loans

with high interest rates that a consumer accepts by simply cashing the

check--a form of "push marketing" that highlights immediate gains and
short-term benefits and deemphasizes long-term costs.137

When attorneys offer their clients the ability to file bankruptcy now
with "no money down," debtors not only are familiar with paying nothing up

front for goods and services, but they also are primed to want to accept such
an offer. To debtors, "no money down" bankruptcy may be akin to a long
line of other offers for instant credit. Plus, filing bankruptcy right now will
lighten their financial pressures, at least in the short term, with the automatic
stay going into place upon the bankruptcy filing. The short term is what cash-

strapped individuals are focused on, most likely to the exclusion of
considering whether they should save up to file bankruptcy in the future,
assuming that option is even presented to them. Who would reject what
likely looks like an interest-free loan and the ability to file bankruptcy today,
particularly when the alternative is enduring financial hardship for many
more months? 

38

The professional context of attorney-client interactions may also lead

debtors to expect that filing under chapter 13 right now is a good option,
regardless of whether attorneys present chapter 7 as an alternative or only
mention chapter 13. In other professional contexts, such as doctor-patient
relationships and clinical trials, research has shown that patients believe their
doctors would not suggest that they participate in anything that is unsafe or
not in their medical best interests. That is the belief even if they have been
told, as required by informed consent protocols, that the clinical trial may
not help them. 139 More simply, interacting with professionals is stressful for

136. See Willis, supra note 130, at 772 76 (overviewing how people with poor credit or who fear

discrimination will respond to credit offers).

137. See id. at 770, 816 (discussing predatory lending marketing tactics). These offers also allow

people to avoid the potential ego threat of credit denial and discrimination by guaranteeing approval,

which too may push them to accept loans without fully weighing benefits and costs. See id. at 772 -76

(linking "ego threats" and marketing tactics).

138. "No money down" bankruptcy is not interest-free even though attorneys' fees are paid over

the course of the chapter 13 plan with no interest added, which likely is the payment structure most salient

to debtors. The correct comparison is to attorneys' fees in chapter 7.

139. See Joshua Crites & Eric Kodish, Unrealistic Optimism and the Ethics of Phase I Cancer

Research, 39 J. MED. ETHICS 403, 403 -04 (2013) (detailing examples in which patients believed the

likelihood that they would benefit from a trial exceeded the likelihood that other patients would benefit

from the same trial); S. Kenyon et al., Participating in a Trial in a Critical Situation: A Qualitative Study
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many people. People may become anxious and feel inferior140 and may be
more likely to defer to professionals' judgments. Being confronted with a
large amount of new and complex information, such as what will be
necessary to file bankruptcy and navigate the process, may heighten people's
tendency to defer to a professional's judgment.14 1 In the context of "no
money down" bankruptcy, debtors essentially may be inclined to substitute
what they think is their attorney's judgment for their own.

Bankruptcy attorneys may think that providing a way for over-indebted
and stressed people to file bankruptcy immediately is beneficial, and they
may offer "no money down" chapter 13 to help clients deal with their money
problems. At the same time, attorneys must be cognizant of their own
financial needs. Bankruptcy attorneys make their living representing debtors.
Securing clients now is surely, all things equal, better than telling potential
clients to come back when they have saved enough cash. At least some
portion of debtors will likely not return. Saving money is difficult,
particularly over a long period of time during which new expenses may arise
unexpectedly. Debtors' circumstances may change such that they no longer
need or want to file bankruptcy, and debtors may find another bankruptcy
attorney.

Based solely on their finances and cash flow, attorneys also may prefer
that their clients file under chapter 13, even if some debtors are unable to pay
attorneys' fees prior to filing. Attorneys spend more time on chapter 13 cases
than chapter 7 cases, which allows them to remain productive and to charge
their clients more. The chapter 13 plan also puts their clients on a budget that
forces them to set aside money to pay attorneys' fees. Even better, chapter
13 trustees oversee debtors' compliance with plans, often collecting money
from debtors and forwarding it to attorneys. Not only does "no money down"

in Pregnancy, 15 QUALITY & SAFETY HEALTH CARE 98, 100 (2006) (finding that in deciding to

participate in a clinical trial people "relied on a generalised faith that both hospitals and health
professionals will act in their interests and only suggest interventions that will be of benefit and carry

minimal risks.").
140. For instance, Medicaid patients report feeling uncomfortable interacting with medical

providers and their staff. Paul Alexander Clark, Intensive Care Patients' Evaluations of the Informed

Consent Process, 26 DIMENSIONS CRITICAL CARE NURSING 207, 212 (2007). In the context of attorney-
client relationships, "social identity threat" a person's concern that he or she will be devalued because
of social group membership has been shown to cause anxiety and to tax a person's cognitive capacity,
resulting in less productive attorney-client meetings because clients have trouble communicating with

attorneys. Cheryl R. Kaiser & Victor D. Quintanilla, Access to Counsel. Psychological Science Can
Improve the Promise of CivilRights Enforcement, 1 POL'Y INSIGHTS FROM BEHAV. & BRAIN SC. 95, 97

98 (2014).
141. See Jeff Sovem, Toward a New Model of Consumer Protection: The Problem of Inflated

Transactions Costs, 47 WM. & MARY L. REV. 1635, 1678- 79 (2006) (discussing how "information
overload" can cause people to disregard relevant information).
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bankruptcy assure attorneys that they have clients, attorneys also guarantee
themselves a certain number of billable hours and a relatively reliable future
income stream. "No money down" chapter 13 is simply good business.

Although offering debtors the option to file under chapter 13 with "no
money down" may be good business, attorneys owe a duty of professional
responsibility to their clients. Attorneys should inform clients of their legal
rights and options, and also go further, striving to ensure that their clients
understand those rights and options.142 In the context of consumer
bankruptcy, fulfilling this duty means presenting the financial and other
benefits and drawbacks of filing under chapter 7 and chapter 13.143 Based on
our data, there are indications that attorneys increasingly may be placing
their business interests above their clients' financial interests.

That bankruptcy attorneys might prioritize their financial interests
above their clients' interests is consistent with prior studies of the consumer
bankruptcy system.144 It also is consistent with research regarding the
difficulties faced by lower-income individuals in finding attorneys to
represent them in a variety of legal contexts145 and how a flat-rate fee
structure may lead attorneys to not zealously advocate for clients,146 all of
which raise concerns about access to justice. That attorneys may put their
interests ahead of their clients' such that African Americans in particular file
with "no money down" further aligns with a recent study finding that African
Americans are more likely to file employment discrimination claims without
the assistance of an attorney, which resulted in an increased likelihood that
their cases would be dismissed or that they would lose on summary
judgment.

147

When it comes to possible conflicts between attorneys' interests and

142. MODEL RULES OF PROF'L CONDUCT pmbl. (AM. BAR ASS'N 1983).

143. Id. r. 2.1 ("In rendering advice, a lawyer may refer not only to law but to other considerations
such as moral, economic, social and political factors, that may be relevant to the client's situation").

144. See supra notes 78 81.

145. See, e.g., Stephen Daniels & Joanne Martin, The Texas Two-Step: Evidence on the Link

Between Damage Caps and Access to the Civil Justice System, 55 DEPAUL L. REV. 635, 655 (2006)

(discussing how tort reform changed how attorneys screened clients and cases, leading attorneys to reject
cases with limited recovery prospects, including those of low wage earners); Michelle S. Jacobs, Full
Legal Representation for the Poor: The Clash Between Lawyer Values and Client Worthiness, 44

HOWARD L.J. 257, 261-62 (2001) (linking research regarding the "moral worthiness" of the poor with a
lack of zealous representation of low income clients' interests); Amy Myrick et al., Race and
Representation: Racial Disparities in Legal Representation for Employment Civil Rights Plaintiffs, 15

N.Y.U. J. LEGIS. & PUB. POL'Y 705, 712 (2012) (noting that "studies generally find that low income
plaintiffs are less likely to have lawyers").

146. Herbert M. Kritzer, Lawyer Fees and Lawyer Behavior in Litigation: What Does the Empirical

Literature Really Say?, 80 TEX. L. REV. 1943, 1973 74 (2002).

147. See Myrick et al., supra note 145, at 712.
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clients' interests, there is no reason to think attorneys should be different
from other professionals. From investment advisors and hedge fund directors
to real estate agents, funeral directors, and physicians, research has shown
that professionals sacrifice their clients' interests to increase their own
profits.148  These studies also demonstrate that professionals can take
advantage of a wide range of people and not only low-income or minority
clients. Investment advisors cater to a wealthy clientele yet still successfully
play on these clients' anxiety, relative lack of knowledge, and optimism and
other biases to increase their profits. 149 For instance, investment advisors use
an "act now" or lose-out-on-the-opportunity pitch to close sales, a technique
akin to a pitch for filing bankruptcy now with "no money down."'150

Regardless of the mechanisms behind the increasing incidence of"no money
down" bankruptcy, our data strongly suggest that these debtors are paying
significantly more to receive significantly less from the bankruptcy system
than other similar debtors.

III. IMPLICATIONS AND SOLUTIONS

A. THE POOR PAY MORE

"No money down" bankruptcy fits within an increasingly visible
pattern of lower-income or cash-strapped individuals paying more for goods
and services and ultimately receiving less. They pay more in rent for lower
quality housing.151 They pay more for home goods and electronics through
rent-to-own loans, while facing the distinct possibility of losing that

148. See Judith Chevalier & Glenn Ellison, Risk Taking by Mutual Funds as a Response to
Incentives, 105 J. POL. ECON. 1167, 1167 (1997) (finding that mutual fund managers set the risk of
portfolios to maximize fund inflows rather than risk-adjusted returns); Jonathan Gruber & Maria Owings,
Physician Financial Incentives and Cesarean Section Delivery, 27 RAND J. ECON. 99,99 (1996) (finding
that physicians were more likely to recommend expensive cesarean sections when demand for this
procedure was low); David E. Harrington & Kathy J. Krynski, The Effect of State Regulations on
Cremation Rates: Testing for Demand Inducement in Funeral Markets, 45 J.L. & ECON. 199, 199 (2002)
(finding that state funeral regulations affect whether funeral directors induce consumers to choose burial
over cremation); Donald C. Langevoort, Selling Hope, Selling Risk: Some Lessons for Law from
Behavioral Economics About Stockbrokers and Sophisticated Customers, 84 CALIF. L. REV. 627, 648
58 (1996) (discussing how investment advisors convince clients to make riskier investments because it is
in the advisors' economic interests); Steven D. Levitt & Chad Syverson, Market Distortions When Agents
Are Better Informed: The Value of Information in Real Estate Transactions, 90 REV. ECON. & STAT. 599,
599 (2008) (finding that real estate agents price their clients' houses for less than their own).

149. See Langevoort, supra note 148, at 651 58 (overviewing stockbrokers' sales tactics).

150. Id. at652 53.
151. See DESMOND, supra note 131, at 75, 307 -08 (discussing how landlords make large profits

from providing housing to low-income individuals, including how they do not lower rents to meet demand

but, rather, charge tenants more in rent, neglect to fix problems with the properties, and evict tenants
when they cannot keep up with rent payments).
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merchandise to repossession.152 They pay higher fees and interest rates on

their credit cards, while higher-income individuals pay less and rack up
travel miles and other benefits from their credit card use. 153 Lower-income
individuals otherwise pay more to borrow money, taking out loans described
as "debt traps."154 They even pay more to use their own money, spending up
to 10% of their income to cash checks, pay recurring bills, and send money
to their families. 1

55

African Americans in particular pay more for goods and services, a
result linked with predatory practices. 156 In many of these scenarios, lenders
make use of the "buy now, pay later" marketing tactic that plays on
financially insecure people's tendency to focus on fulfilling present needs
without fully considering the long-term costs of borrowing and spending.157

And the cash-strapped increasingly go to jail when they cannot pay their

bills, only to find they do not have enough money to post bail and, further,
that they owe even more in court fees when they exit the justice system. 158

152. See DESMOND, supra note 131, at 90 (linking the low-income rental market with rent-to-own

companies and noting "[t]here [is] a business model at the bottom of every market"); Jim Hawkins,

Renting the Good Life, 49 WM. & MARY L. REV. 2041, 2044 (2008) (noting that the overall cost of

merchandise purchased through rent-to-own is twice to three times what someone would pay if they

purchased the merchandise outright).

153. See Andrea Freeman, Payback: A Structural Analysis of the Credit Card Problem, 55 ARIZ. L.

REV. 151, 153-54 (2013) (describing how the credit card industry operates "a subprime market"). As

investigated by one of this Article's authors, credit card issuers also target people who recently received

a discharge in bankruptcy, charging them higher interest rates. See generally Porter, Bankrupt Profits,

supra note 40, at 1391 96.

154. See BARADARAN, supra note 133, at 122 26 (detailing how low-to-moderate-income

individuals have little access to mainstream banks and credit unions and thus turn to fringe lending, and

how these fringe loans are expensive for consumers and profitable for lenders); Nathalie Martin, 1,000%

Interest Good While Supplies Last. A Study of Payday Loan Practices and Solutions, 52 ARIZ. L. REV.

563, 577 (2010) (describing why payday loans are a "debt trap");.

155. See BARADARAN, supra note 133, at 139 (noting further that for low-income individuals, the

total price of simple financial services each month is more than they spend on food).

156. See Pamela Foohey, Lender Discrimination, Black Churches, and Bankruptcy, 50 HOUS. L.

REV. 1079, 1096-1102 (2017) (overviewing studies which establish that African Americans pay more for

consumer goods, cars, car loans, home loans, peer-to-peer loans, and small business loans, and which

connect these results to predatory practices); Ronald H. Silverman, Toward Curing Predatory Lending,

122 BANKING L.J. 483, 486 91 (2005) (overviewing "financial strategies" used to "victimiz[e] lower and

moderate income persons" and noting that "second-tier" or fringe financial services often are used by

African Americans).

157. See supra notes 137-38.

158. People are put in jail when they fail to appear for debt collection hearings, resulting in the

issuance of a warrant for their arrest. See Jessica Silver-Greenberg, Welcome to Debtors'Prison, 2011

Edition, WALL ST. J. (Mar. 17, 2011), http://www.wsj.com/articles/SB1000142405274870439650457

6204553811636610; Chris Serres & Glenn Howatt, In Jailfor Being in Debt, STAR TRIB. (Mar. 17,2011,

4:40 PM), http://www.startribune.com/in-jail-for-being-in-debt/95692619. Similarly, lower-income and

cash-strapped individuals also have trouble meeting bail when they are arrested for misdemeanors and

felonies, which results in them pleading guilty and accepting punitive plea deals and in their incurring
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Now we also know that cash-strapped individuals pay more in
attorneys' fees to file bankruptcy, particularly if they are African American,
only to spend more time in bankruptcy and have their cases dismissed at rates
markedly higher than other people who enter bankruptcy in similar financial
situations.159 Like other types of lending to cash-strapped individuals, "no
money down" bankruptcy effectively is a "buy now, pay later" scheme. Not
only is it economically inefficient, it also affects people's access to justice
and ability to use a key part of America's social safety net, seemingly solely
because they do not have money.

The phenomenon of "no money down" bankruptcy also suggests a
breakdown in attorney-client communications. "No money down" filers may
think that chapter 13 is their only option because attorneys only mention
chapter 13. They may assume that chapter 7 and chapter 13 are equally
expensive. Or they may otherwise have difficulties understanding and, thus,
balancing the benefits of essentially taking a loan from their attorneys against
the benefits of waiting to save up or borrow enough cash to pay attorneys'
fees and file under a bankruptcy chapter with a vastly higher discharge rate.
That African Americans in particular are more likely to file with "no money
down" further suggests that these filers are not making fully informed
decisions. A possible explanation, which our data cannot completely rule
out, is that African Americans are much less able to borrow or save money
for attorneys' fees. Under this assumption, a "no money down" bankruptcy
may be their best option. Such an explanation, however, would further
require a theory about why this effect varies across different judicial districts
with different chapter 13 rates.160 We cannot offer one.

additional court fees. See generally Megan Stevenson, Distortion of Justice: How the Inability to Pay
BailAffects Case Outcomes (Jan. 12, 2017) (unpublished manuscript), http://ssm.com/abstract 2777615.
In the context of access to bankruptcy, the existence of chronically cash-strapped individuals presents a
separate but related question of how to deal with those people who simply are too poor to file for
bankruptcy regardless of the timing of payment of attorneys' fees. See generally Stephanie Ben-Ishai &
Saul Schwartz, Bankruptcy for the Poor? 18-20 (Comparative Research in Law and Political Econ.,
Research Paper No. 2, 2007), https://ssm.com/abstract-974779 (discussing whether the Canadian

bankruptcy system should be more accessible to debtors in the lower-income deciles).
159. Cases from the Current CBP show that most chapter 13 cases remain pending one year after

filing, while most chapter 7 cases have concluded one year after filing. See supra Part IID, Table 4.
160. In the CBP questionnaires, we asked respondents whether they borrowed from family or

friends as a tactic to deal with their debts prior to filing bankruptcy. African Americans were no less likely
than other respondents to indicate that they turned to family and friends, which may suggest that they are
able to borrow from family and friends at similar rates and amounts as other debtors. In addition, one
study of low-income tenants and their struggles with eviction found that these individuals, including
African Americans, are able to borrow from family and friends, but that they only asked for help in times
of what they consider true emergencies. DESMOND, supra note 131, at 121 ("People were careful not to
overdraw their account because when family members with money grew exhausted by repeated requests,
they sometimes withheld support for long periods of time, pegging their relatives' misfortunes to
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Similarly, "no money down" chapter 13 debtors appear to be making
financially imprudent decisions. We do not know whether they would be
better off waiting to file chapter 7 until they are able to save or, alternatively,
borrowing money to pay attorneys' fees. If they wait, they may never file.
This outcome, on average, may lead to worse financial outcomes than paying
more to file under chapter 13, staying in bankruptcy longer, and likely having
their cases dismissed. Indeed, the months or years that "no money down"
debtors spend in chapter 13 bankruptcy, free from creditors' calls and
benefiting from this breathing room, may have been direly needed at the time
they sought bankruptcy attorneys' assistance. "No money down" debtors
also may prefer to file under chapter 13, despite its significantly higher cost,
because it is more oriented to creditor repayment.161 Even if these debtors
knew how much their attorneys were charging them to file bankruptcy, they
still might accept the "buy bankruptcy now, pay later" offer. Then again,
studies of people who take out payday loans show that they often are so
desperate for cash to pay expenses now that they are willing to borrow at any
rate, which leads to exploitation of the financially vulnerable that states and
the federal government are unwilling to tolerate. 162

Regardless of whether debtors would accept this "no money down"
option with full knowledge of its benefits and costs, and regardless of
whether bankruptcy attorneys offer this option because they think it will help
their struggling clients,163 "no money down" bankruptcy is a suboptimal
solution to debtors' financial problems. One salient difference between "no
money down" bankruptcy and other transactions in which cash-strapped
individuals pay more is that attorneys facilitate their clients' access to justice.
Attorneys have a duty to act based on their clients' best interests. The
consumer bankruptcy system is one of the largest social safety institutions in
our society. As gatekeepers, attorneys have a heightened duty to ensure that
debtors make the most productive use of bankruptcy.

"No money down" chapter 13 creates a fundamental tension between
attorneys' and debtors' interests. A subset of people is not accessing part of

individual failings."). Filing bankruptcy may be one such true emergency.

161. See supra notes 42 43.

162. See BARADARAN, supra note 133, at 124 28 (discussing states' regulations of payday loans);

Consumer Financial Protection Bureau Proposes Rule to End Payday Debt Traps, CFPB (June 2, 2016),

http://files.consumerfinance.gov/f/documents/CFPB Proposes Rule End Payday Debt Traps.pdf

(outlining the Consumer Financial Protection Bureau's proposed rules to regulate payday lenders).

163. Bankruptcy attorneys also may think that debtors want to pay back their creditors as much as

possible and, out of a paternalistic benevolence, suggest "no money down" chapter 13 as a way for them

to do so. This would align with some bankruptcy attorneys' prior comments about the morality of filing

under chapter 13 rather than chapter 7. See supra notes 45 46.
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our social safety net- chapter 7 bankruptcy-that best fits with their
financial needs. As a result, African Americans specifically, and cash-
strapped individuals from all racial backgrounds generally, are penalized for
their inability to pay. Given that attorneys facilitate "no money down"
bankruptcy, the best way to ensure that all debtors have equal access to
bankruptcy is to cabin attorneys' incentives and role in chapter choice, while
still allowing debtors access to this filing option if they so choose.

B. REFORMING BANKRUPTCY ATTORNEYS' FEES

One solution to combat the effects of the "no money down" bankruptcy
is to allow debtors to pay bankruptcy attorneys' fees in installments during
their chapter 7 cases. If debtors paid about $210 per month for the six months
it typically takes for a chapter 7 case to conclude, upon discharge they would
have paid the approximately $1,250 attorneys' fee.164 The $210 likely is very
close to the amount that "no money down" debtors pay each month to their
attorneys through their plans.165 Eliminating the differential treatment in
chapter 7 and chapter 13 on the timing of payment of attorneys' fees should
allow debtors to make the chapter choice decision based on their needs.

This solution would require amending the Bankruptcy Code, in light of
the decision of the Supreme Court in Lamie. The change would address the
longstanding complaint that a statutory drafting oversight, rather than
meaningful policy concerns, is the reason that the law clearly permits the
payment of attorneys' fees over time in chapter 13 but not in chapter 7.166

Bankruptcy attorneys, particularly those whose practice includes some
chapter 7 filing, should support the change. Their volume of business should
increase. Attorneys whose clients mostly or solely file under chapter 13 may
worry that they will need to adapt their practices to accommodate debtors
who want to file under chapter 7. However, these attorneys likely practice in
high chapter 13 districts where "no money down" cases are particularly
prevalent. People living in these areas may benefit most from increasing the
accessibility of chapter 7.

Given the long history of regional disparities in the distribution of
chapter 7 and chapter 13 filings, 167 merely changing how attorneys' fees may

164. See supra note 27.
165. See supra note 127.
166. Lamie v. U.S. Trustee, 540 U.S. 526, 530 (2004) (noting that a deletion of five words in the

Code section dealing with the payment of professionals' fees in chapter 7 "created an apparent legislative
drafting error"). See also Cecil, supra note 58, at 98 99 (proposing that attorneys' fees be given
administrative priority status in chapter 7).

167. See supra note 104 and accompanying text.
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be paid may not markedly shift the percentage of debtors filing under chapter
7 versus chapter 13, particularly in high chapter 13 districts. Simply because
attorneys can offer their clients a "no money down" chapter 7 option does
not mean they will do so. As such, we offer two other solutions that look to
chapter 13.

The first solution focuses on how bankruptcy judges assess attorneys'
fees in chapter 13. The Code requires that judges confirm that the attorney's

compensation reflects beneficial and necessary services to the debtor.168 As
discussed, almost all bankruptcy courts have issued standing orders that set
a "no look" attorneys' fee for chapter 13 cases. Courts further provide
guidance about how chapter 13 plans should structure the payment of
attorneys' fees.169 Attorneys rely on these orders to set their fees, knowing
that if they charge no more than the set amount, the judge almost certainly
will approve their fees. Taking away that certainty may change how
attorneys discuss chapter choice with their clients.

Revisions to standing orders should center on identifying debtors more
likely to benefit from chapter 7 who nonetheless have filed under chapter 13.
For instance, standing orders could provide that only if the debtor has paid
twenty-five percent (or some other percentage) or more in attorneys' fees
prior to filing will the "no look" fee apply. Otherwise, the judge will consider
whether the attorneys' fee is appropriate in light of the services provided to
the debtor. If the debtor would benefit equally or more from filing under
chapter 7, the attorney risks the judge finding that the attorneys' fees were
not appropriate. More attorneys thus may recommend that debtors with
finances more suited to chapter 7 file under chapter 7 in the first instance.

Alternatively, standing orders could provide that the "no look" fee only

applies in cases in which the chapter 13 plan contemplates substantial
repayment to creditors. This requirement would reflect the policy behind
chapter 13-to require debtors who can pay creditors some money to do so- -
while specifically targeting "fee-only" and similar plans for judicial
scrutiny.170 This scrutiny also may cause attorneys to recommend chapter 7
to debtors more suited to chapter 7 in the first instance.

Coupling either of these revisions with changes to the Code to allow
debtors to pay attorneys' fees in installments during their chapter 7 cases
may decrease the incidence of "no money down" chapter 13 bankruptcy. A

168. 11 U.S.C. § 330(a)(4) (2012).

169. See supra note 70 and accompanying text.

170. Recall that "fee-only" plans provide for payment of attorneys' fees and nothing else. See supra

notes 72 76.

1104 [Vol. 90:1055



"NO MONEY DOWN" BANKRUPTCY

benefit of revising standing orders in this way is that debtors still will be able
to file under chapter 13 and pay "no money down" or near "no money down"
even if their finances suggest they are more suited to chapter 7. Attorneys
will know that they will be required to explain to the court why their clients
elected to file under chapter 13. This requirement may in turn incentivize
them to carefully discuss chapter choice with their clients.

Rather than focusing on revising standing orders to shift attorneys'
incentives, a similar solution would be to revise the requirements for
confirmation of chapter 13 plans to include a condition that the plan must
contemplate making a substantial repayment to creditors.1 7 1 Under this
proposal, bankruptcy judges could set a standard for "substantial" that takes
into account the debtor's circumstances. The "substantial" requirement,
however, necessarily will preclude confirmation of "fee-only" plans. Given
the low incomes and high debts of"no money down" debtors, many of these
chapter 13 plans would not be confirmable under a "substantial" repayment
standard. These debtors' remaining options would be to file under chapter 7
or have no bankruptcy option at all. This leads us to conclude that reforming
the timing of when debtors pay attorneys' fees in chapter 7 is a superior
approach. That reform is narrowly tailored to ensuring people are not denied
access to bankruptcy solely because they do not have money to pay an
attorney in full prior to filing.

Lastly, all of the above solutions assume that people will file
bankruptcy with the assistance of an attorney. Yet, it is the tension between
attorneys' and debtors' interests that seems to have led to the increasing
incidence of "no money down" bankruptcy. A final solution thus removes
attorneys from the equation. A handful of pro se debtors are already able to
navigate chapter 7 successfully, but the process as it stands is too
complicated and technical for most laypeople.172 Making chapter 7 more
accessible would allow all people struggling with debts to use the bankruptcy
system irrespective of their income, savings, or ability to borrow money.

CONCLUSION

The consumer bankruptcy system is one of the largest social safety
institutions. Because attorneys serve as its gatekeepers, they have the
opportunity to advance or impede people's access to justice. The existence
and increasing use of "no money down" bankruptcy suggest that some
people are receiving less from the bankruptcy system despite paying more in

171. The current confirmation requirements are in 11 U.S.C. § 1325 (2012).

172. Littwin, supra note 2, at 1973.
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attorneys' fees. These debtors are more likely to come from districts with
high chapter 13 rates and are more likely to be African American. This is not
equal access to justice. Rather, these two characteristics align with prior
research about bankruptcy attorneys' role in creating regional and racial
disparities in debtors' chapter choice, further suggesting that attorneys play
a very important, though likely unintentional, role in facilitating people's use
of bankruptcy.

The CBP data can confirm the existence and extent of the "no money
down" bankruptcy phenomenon but cannot fully explain it. We could
determine that African Americans are much more likely to file under chapter
13 with "no money down" than other similar debtors only because we
collected demographic and other information by sending a questionnaire
directly to debtors. As one of this Article's authors has called for, collecting
demographic information at the time people file, such as on the bankruptcy
petition, would allow for a full census of bankruptcy cases.173 Although we
think that a full census would show a racial gap both in chapter 13 cases
generally and in "no money down" chapter 13 cases, a new analysis could
produce different result or additional insights. Until then, "no money down"
bankruptcy exists as yet another instance in which cash-strapped, lower-
income, and minority individuals pay more and receive less. The consumer
bankruptcy system is not only one of the largest social safety institutions but
also one of the most used parts of the judicial system. We must continue to
examine the extent of the regional and racial disparities in filings, and if
confirmed, reform this integral part of our legal system.

173. Braucher et al., Race, supra note 7, at 424.
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APPENDIX

Table 3 reports results from a multinomial logistic regression on case
type. For space reasons, abbreviated results appear in the body of the paper
with the full results shown below. The results show relative risk ratios with
standard errors in parentheses below. The base outcome is a chapter 7 filing.
Statistical significance at the 5% level is shown by an asterisk.

APPENDIX TABLE A. Multinomial Logistic Regression Results

(1) (2) (3) (4) (5)

Base Outcome: chapter 7

Outcome: traditional chapter 13

African-American household

Chapter 13 rate in district

Prior bankruptcy

Foreclosure as reason for bankr.

Homeowner

Monthly income (ln)

Total assets (In)

Priority debts (ln)

Secured debt/total debt (In)

Attempted to work with creditors

Attempted to refinance debt

Borrowed from family/friends

2.59* 2.28* 2.08* 2.07* 2.06*
(0.29) (0.26) (0.29) (0.29) (0.31)

6.71* 10.92* 10.73* 12.25*
(2.04) (3.98) (3.94) (4.65)

4.97* 4.9 1* 4.52*

(0.87) (0.87) (0.81)

3.80* 3.97* 4.05*
(0.53) (0.57) (0.60)

0.97 0.99 0.99
(0.20) (0.20) (0.21)

3.65* 3.75* 4.66*
(0.49) (0.57) (0.72)

0.94 0.94 0.96
(0.06) (0.06) (0.07)

1.09* 1.09* 1.09*
(0.02) (0.02) (0.02)

8.92* 9.19* 7.47*
(3.74) (3.86) 3.27

0.88 0.93
(0.11) (0.12)

0.83 0.78
(0.11) (0.11)

0.90 0.99
(0.17) (0.13)
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Bachelors' degree or higher

Dependents under 18

Lived with spouse or partner

Female head of household

Age in years

Intercept

Outcome: "no money down"
chapter 13

African-American household

Chapter 13 rate in district

Prior bankruptcy

Foreclosure as reason for bkcy.

Homeowner

Monthly income (In)

Total assets (ln)

Priority debts (In)

Secured debt/total debt (ln)

Attempted to work w/ creditors

ALIFORNIA LAW REVIEW [Vol. 90:1055

(1) (2) (3) (4) (5)

0.74
(0.15)

0.90*
(0.05)

0.85
(0.17)

1.07
(0.21)

1.01
(0.01)

0.26* 0.15* 0.00* 0.00* 0.00*
(0.02) (0.02) (0.00) (0.00) (0.00)

5.34* 3.34*
(0.71) (0.48)

349.53*

(131.24)

2.83*
(0.46)

406.39*
(170.98)

6.50*
(1.28)

2.82*
(0.54)

0.73
(0.18)

2.35*
(0.39)

0.92
(0.08)

1.04
(0.02)

8.70*
(4.44)

2.83*
(0.46)

419.14*
(177.63)

6.41*
(1.27)

2.95*
(0.57)

0.72
(0.18)

2.42*
(0.40)

0.92
(0.08)

1.04*
(0.02)

9.07*
(4.63)

0.78
(0.12)

2.83*
(0.49)

574.30*
(255.07)

5.82*
(1.21)

3.3 1*
(0.66)

0.72
(0.19)

3.00*
(0.56)

0.92
(0.08)

1.04
(0.02)

7.87*
(4.17)

0.77
(0.13)
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(1) (2) (3) (4) (5)

Attempted to refinance debt

Borrowed from family/friends

Bachelors' degree or higher

Dependents under 18

Lived with spouse or partner

Female head of household

Age in years

Intercept

Model statistics

Pseudo R-squared

Likelihood ratio chi-square

0.97
(0.18)

1.09
(0.18)

0.95
(0.18)

1.19
(0.21)

0.83
(0.21)

0.74*
(0.06)

1.29
(0.33)

1.40
(0.35)

1.00
(0.01)

0.10* 0.01* 0.00* 0.00* 0.00*
(0.01) (0.00) (0.00) (0.00) (0.00)

2,660 2,660 2,604 2,604 2,487

0.04

187.80*

0.10

457.42*

0.28

1,250.91"

0.28

1,256.44*

0.29

1,219,90*

Summary statistics for the fully specified multinomial logistic
regression model appear below.

APPENDIX TABLE B. Summary Statistics for Full Multinomial Logistic
Regression Model

Variable Mean Std. Dev. Min Max

African-American household

Chapter 13 rate in district

Prior bankruptcy

Foreclosure as reason for bkcy.

Homeowner

Monthly income (In)

0.226

0.328

0.136

0.196

0.501

7.698

0.419

0.171

0.343

0.397

0.5

1.271

0

0.056

0

0

0

0

1

0.803

9.285
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Variable Mean Std. Dev. Min Max

Total assets (In) 10.592 1.779 0 13.622

Priority debts (In) 2.049 3.598 0 11.488

Secured debt/total debt (In) 0.336 0.255 0 0.693

Attempted to work w/ creditors 0.588 0.492 0 1

Attempted to refinance debt 0.256 0.436 0 1

Borrowed from family/friends 0.666 0.472 0 1

Bachelors' degree or higher 0.152 0.319 0 1

Dependents under 18 0.957 1.228 0 8

Lived with spouse or partner 0.524 0.500 0 1

Female head of household 0.331 0.471 0 1

Age in years 45.123 13.189 20 90
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